YOU COULD HAVE TOLD ME THAT IN THE FIRST
PLACE: FIVE TIPS THAT MIGHT HAVE SAVED A
YOUNG LAWYER A LOT OF TROUBLE

Jay O’Keeffe *

I will open with a confession: I have very, very little to contrib-
ute to legal scholarship. My day-to-day work as a lawyer and a
parent keeps me busy. My career to date as a generalist has not
led me to develop any great substantive expertise in a particular
area of the law. Even my war stories are boring because they
cluster around briefs, procedural defaults, and oral arguments.

But I do have one thing to offer. I have been lucky in my career
to work in “Biglaw,” then at a medium-sized firm of about fifty
lawyers, and most recently at a small firm of just three lawyers. |
made my share of mistakes at each stop—some routine, some
painful, and almost all avoidable. For the most part, I have been
paying attention along the way. And so what I have to share with
you is a set of five tips, in no particular order, that could have
prevented about eighty percent of my missteps as a young lawyer.

1. Learn to Write

In modern America, you will be able to distinguish yourself in
most fields of endeavor just by being a decent technical writer.
When I say “a decent technical writer,” I do not mean being tech-
nically good as a writer—that is, knowing and following the
rules—but being competent in technical writing, the specialized
genre of nonfiction writing required to communicate with others
in your field. This is especially true for lawyers because we rely so
much on written communication that we are basically profession-
al writers.

But despite being professional writers, we often show little in-
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terest in our craft. Writing is a skill, and one that you can im-
prove with careful practice. In my experience, improving your
writing has the highest return on investment of anything you can
do with your free time as a young lawyer. It does not just make
you a more effective lawyer (although it does do that); it also
opens up worlds of business development opportunities.

With that in mind, here is a simple, workable strategy to make
yourself a better writer.

Read good writing. With a few notable exceptions, legal writing
does not count. Instead, immerse yourself in nonfiction by talent-
ed writers. Michael Lewis, Malcolm Gladwell, and David Epstein
are great role models. Note how they use concrete examples to il-
lustrate abstract points (and, by extension, how they avoid mean-
ingless formalisms). Pay attention to the way they engage contra-
ry arguments, and compare it to the paranoid hysteria that you
see in your average legal brief. Even the rhythm and beats of
their writing are worth emulating. Try finding a page that you
like and typing it into your laptop, just to get a better sense of
how the writing flows.

Learn the rules. You will internalize most of the important
rules just by reading good writers, but it never hurts to have a
copy of The Redbook handy.! I know that everyone swears by
Warriner? and Strunk and White,? but The Redbook has been my
go-to source for years. A good usage guide and legal dictionary are
also important.*

Do your homework. The world is not overflowing with good
books about legal writing—but those that we have are quite help-
ful. When I worked at a mid-size firm, I gave every single new as-
sociate in our practice group copies of Making Your Case® and The

1. BRYAN A. GARNER, THE REDBOOK: A MANUAL ON LEGAL STYLE (3d ed. 2013).
While The Redbook is essential, The Bluebook is an abomination for all of the reasons that
Judge Posner pointed out years ago. See Richard A. Posner, The Bluebook Blues, 120 YALE
L.J. 850 (2011). I have been using a version of Judge Posner’s simplified citation system
for years, see id. at 854-57, and I have never been called on it.

2. JOHN E. WARRINER, ENGLISH COMPOSITION AND GRAMMAR: COMPLETE COURSE
(Benchmark ed. 1988).

3.  WILLIAM STRUNK, JR. WITH E.B. WHITE, THE ELEMENTS OF STYLE (4th ed. 2000).

4. See, e.g., HW. FOWLER, A DICTIONARY OF MODERN ENGLISH USAGE (2d ed. 1965)
(a usage guide); BLACK’S LAW DICTIONARY (Bryan A. Garner ed. 10th ed., 2014) (a legal
dictionary).

5. ANTONIN SCALIA & BRYAN A. GARNER, MAKING YOUR CASE: THE ART OF
PERSUADING JUDGES (2008).
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Curmudgeon’s Guide to Practicing Law.® Both are outstanding;
word for word, Herrmann’s “Memorandum from a Curmudgeon””
is the most useful legal-writing advice that I have ever received.
The Winning Brief® is priceless; its suggestions about structuring
the writing process alone justify its cost. Ross Guberman’s Point
Made offers a bevy of actionable tips and actual examples from
outstanding briefs.® Typography for Lawyers will open your eyes
to a welter of persuasive tools hidden in your word-processing ap-
plication.’® On Writing,'' On Writing Well,'> and The Sense of
Style' are not limited to legal writing, but also offer excellent ad-
vice.

Practice deliberately. If you are reading Gladwell and Epstein,
then you will soon encounter the concept of deliberate practice:
intentionally, thoughtfully, and painfully working to improve the
weakest parts of your craft so that, over the course of years, you
can improve your abilities. Apply those lessons to your writing.
Identify your weaknesses and work consciously to improve them.

To further stand out, you can apply a similar method to im-
prove your public speaking: (1) buy good books on public speaking
and body language;!* (2) study and model outstanding public
speakers; and (3) identify and seize every opportunity for deliber-
ate practice.

2. Be Professional

During my time at large and mid-sized firms, I developed a
theory about surviving in corporate legal environments: the trick

6. MARK HERRMANN, THE CURMUDGEON’S GUIDE TO PRACTICING LAW (2006).
7. MARK HERRMANN, How to Write: A Memorandum from a Curmudgeon, in THE
CURMUDGEON’S GUIDE TO PRACTICING LAW, supra note 6, at 1-8.
8. BRYAN A. GARNER, THE WINNING BRIEF: 100 TIPS FOR PERSUASIVE BRIEFING IN
TRIAL AND APPELLATE COURTS (3d ed. 2014).
9. RO0SS GUBERMAN, POINT MADE: HOW TO WRITE LIKE THE NATION’S TOP ADVOCATES
(2d ed. 2014).
10. MATTHEW BUTTERICK, TYPOGRAPHY FOR LAWYERS (2010).
11. STEPHEN KING, ON WRITING: A MEMOIR OF THE CRAFT (2000).
12. WILLIAM ZINSSER, ON WRITING WELL: THE CLASSIC GUIDE TO WRITING
NONFICTION (20086).
13. STEVEN PINKER, THE SENSE OF STYLE: THE THINKING PERSON’S GUIDE TO WRITING
IN THE 21ST CENTURY (2014).
14. See, e.g., BRIAN K. JOHNSON & MARSHA HUNTER, THE ARTICULATE ADVOCATE:
NEW TECHNIQUES OF PERSUASION FOR TRIAL LAWYERS (2010) (giving advice on improving
one’s public speaking).
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is to make yourself indispensable to people who control your fate.
I know that that sounds obvious and trite, but bear with me. A
law firm works as a business only so long as clients hire partners
to provide legal services. That is how a firm keeps the lights on;
fees are the life blood of a firm. And those fees are paid by clients.
This makes a partner’s relationships with her clients precious.
Clients are her contribution to the firm’s continued vitality, and
her most valuable currency vis-a-vis her peers. Her book of busi-
ness largely determines her standing within the organization—
and her ability to leave if the organization is not managed to her
liking. That defines both her professional status and her ability to
provide for her family. Client relationships are a huge deal.

But a profitable partner cannot do all the work necessary for
clients herself. She needs junior lawyers to shoulder some of that
burden. To some extent, every single assignment she delegates is
a risk. Will the associate’s work be good enough? Will it be deliv-
ered in a way that satisfies the client? So when a partner dele-
gates work to a junior lawyer, she is not acting out of laziness or
malice. Instead, she is paying the associate her highest profes-
sional compliment: she is trusting him with her clients—her most
valued professional assets—and relying on him to deliver the
same quality of work that she would provide herself, if she had
capacity.

Even after I figured that bit out, I still labored under the mis-
apprehension that my job as a junior lawyer was simply to deliver
the best possible work to the client. I was wrong. The trick to sur-
viving in a corporate legal environment is realizing that you have
two clients: the actual client, and the senior lawyer who controls
the workflow. Your job is to keep both deliriously happy. And the
trick to doing that is learning to instill confidence in both, so that
they can relax and let you do your job. You do that not only by de-
livering excellent work, but by doing so in a way that telegraphs
that you have things under control.

Let us go back to our hypothetical partner. Say that she has an
important client who is involved in high-stakes litigation. She is
looking to staff the matter. Two associates have capacity.
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Associate One is a tortured genius. He joined the firm after a
federal circuit clerkship. He rolls into the office around 11:00,
works late, dresses on the shabby fringe of business casual, and
waits until the last day of the month to enter his time. Every-
thing about the way that Associate One treats his colleagues sug-
gests that he is surrounded by imbeciles. He delivers outstanding
work, but often at the last minute and with minimal communica-
tion ahead of time. He is heavily resistant—even resentful—when
other lawyers offer criticism. But, to be fair, his work is brilliant
and he may be smarter than the lawyers critiquing him. And he
has not actually missed a deadline, at least not yet.

Associate Two shows up at work every day at 8:00 a.m., smart-
ly dressed, as if she is ready to head to court. She is a rigorous
scheduler, an energetic communicator, and a charming interlocu-
tor. Associate Two calendars deadlines and reminders, and she
shares them with the case team. When she is working on a mat-
ter, she regularly updates her team members on her progress. As-
sociate Two maintains an upbeat demeanor around the office. She
treats people with respect, and generally has a positive disposi-
tion. Her work is always good—polished, careful, and always on
time—but it is rarely brilliant. She is responsive to constructive
criticism.

Who is the partner going to pick for her project?

It is not a hard decision. Associate Two will make the partner’s
life easier. She will accept guidance. She will do the work. Will it
be brilliant? Maybe sometimes—but it will always be good enough
to impress the client and protect its interests. And it will be de-
livered in a way that lets her supervisor sleep at night.

This type of professionalism is a crucial and underrated skill. Tt
can make up for a significant talent gap between two associates
in a cohort. It is also a skill that is easy to master if you approach
it consciously. Here are some tips:1®

If the junior lawyer and the senior lawyer can both perform a
task, then it is the junior lawyer’s job. This saves the client mon-
ey and takes an item off the senior lawyer’s plate. It also further
entrenches the junior lawyer in the project, helping to make her

15. Again, I do not make any claim to original thought here. I just do not remember
where along the way I picked these up.
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indispensable.

Actively seek opportunities to take a larger role in the project.
The more that you are doing on a project—and the more burdens
that you shoulder on the senior partner’s behalf—the closer you
are to being indispensable.

There is no such thing as a draft. Every document submitted to
a senior lawyer or client should be as close to perfect as you can
make it. If you have questions, include them in brackets or com-
ments. But do not leave gaps in the document or obvious further
work to be done.

When setting deadlines, the schedules of the client and senior
lawyer always get priority. If a brief is due on Monday, the draft
cannot be delivered on Friday afternoon. If either a junior lawyer
or a senior lawyer has to work on a weekend, it is the junior law-
yer’s job to take the hit. That is unfair, of course. But taking one
for the team builds goodwill and helps ensure that you will get fu-
ture work from the senior lawyer.

Calendar every deadline, along with a reminder. Send invites
to the senior lawyer. Let her know that you are on top of things.

Return calls the same day, if not sooner.

Smile, and at least pretend that you are having fun. That goes
a surprisingly long way.

One more point: at a law firm, you are always “on”—that is,
everything that you do is being noticed and evaluated by senior
lawyers. There is no such thing as a quick-and-dirty project. As
far as the organization is concerned, everything that you do is a
reflection on your quality as a lawyer.

3. Learn Things Once, the Hard Way

An early mentor of mine, Greg Haley, gave me this advice. One
of the blessings of being a junior lawyer is that you actually get to
dig into the law. You can use this to your advantage. And you
should, as often as possible.

For example, much of the routine work in law firms is done by
pulling a template document and modifying it to fit the facts of a
current case. That is fine, as far as it goes, and it is often efficient.
But there is no rule that says that you have to do things that way.
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The first time a partner asks you to prepare a rote document, do
the actual work, whether you can bill the client for it or not. Read
the rules. Read what Wright and Miller'® or Sinclair and Mid-
dleditch!'” have to say. Pull the leading cases. You will gain useful
context for the current project, but more importantly, you will
build a knowledge base that you can carry with you for the rest of
your career. Over time, you will distinguish yourself from your
peer group.

4. Take Yourself (and Your Career) Seriously

This is a tip that I picked up from another mentor, Cordell
Parvin. There are 168 hours in a week. Assume that you owe
about sixty hours of work per week to your employer—that is,
about forty billable hours, which will take an estimated sixty
hours to accomplish.!® Say that you also need to sleep eight hours
per night. That is another fifty-six hours. This still leaves fifty-
two waking hours.

Here is Cordell’s observation: the way that you spend the sixty
hours will determine the quality of your career. The way that you
spend the fifty-two hours will determine the quality of your life.

Consider those sixty hours of work. You can spend them just
accepting every assignment that comes your way. That is what I
did at the start of my career. I thought that I was being a team
player, but really I was being a chump. A wiser approach would
have been to approach those sixty hours strategically. I will only
get about 80,000 hours to spend on my entire career,!® with more
annual hours at the beginning and fewer—not to mention less
energy—at the end. So how could I have made the most of those
sixty hours in the context of a finite 80,000-hour career?

For starters, I could have begun with the end in mind. What
was I trying to accomplish over those 80,000 hours? In other
words, where did I want to be at the end of my career, and what

16. E.g., 6 CHARLES ALAN WRIGHT, ARTHUR R. MILLER & MARY KAY KANE, FEDERAL
PRACTICE AND PROCEDURE (2010).

17. KENT SINCLAIR & LEIGH B. MIDDLEDITCH, VIRGINIA CIVIL PROCEDURE (6th ed.
2014).

18. These numbers are absurd and inhumane, but that is a topic for another piece.

19. This is not a remotely original observation. See, e.g., 80,000 HOURS, https://80000
hours.org (last visited Nov. 2, 2017).
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did T want my colleagues to say at my retirement party? Once
I set those goals, I should have analyzed how to get there, and
what benchmarks I needed to hit along the way. Where did I need
to be in twenty years? In ten years? In five years? Next year?
Next month? Next week?

To maximize my time as an associate, I should have allocated
each block of sixty hours accordingly. An example may help to
make this all a little more concrete. Say that I am a second-year
associate, and my long-term goal is to become the best appellate
lawyer in Virginia. I have decided that I will need a statewide
reputation and fifty good appeals under my belt by the twenty-
year mark. Within five years, I want to have argued five cases be-
fore the Fourth Circuit. My job as a second-year associate is to
figure out what I can do this year—and this week—to get there.

To begin with, I can critically evaluate my current job and the
opportunities that it presents. Is this where I need to be? Should I
pursue a clerkship instead? Would I get better experience work-
ing for the government? If I am in the right place, what should I
be doing? Who are the potential referral sources for the type of
work that I want to get, both inside and outside the firm? What
am I doing to get in front of those people? Am I making the most
of speaking and writing opportunities? What about social media?
Should I be doing a blog or podcast? Will the firm sponsor pro bo-
no opportunities that will let me get the type of experience that I
want?

Once I have identified the steps to take, my next move is easy.
I just need to take them.

A few more thoughts: if a lawyer in the firm controls the type of
work that you want to do, approach her and tell her that you
would like to work with her. You have absolutely nothing to lose.
When presented with new assignments, weigh them against your
business plan. Your time and energy are both limited; every time
that you say “yes” to a new project, you are also saying “no” to
something else. So make sure that you are saying “yes” to the
right projects. But do so, obviously, with an eye to your standing
in the firm; you cannot very well bill ten hours per week and turn
down projects because they are inconsistent with your personal
goals.
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5. Protect Yourself While Solving Ethical Problems

Just like everyone else, I took an ethics class in law school. T
passed the Multistate Professional Responsibility Examination. I
took (and even later taught) the Virginia State Bar’s Harry L.
Carrico Professionalism Course. None of that prepared me to re-
solve ethical problems in the real world. There is a lot more to
managing these issues than just doing the research. True, you
must get the right answer, but you also have to do so in a way
that protects both yourself and your law firm, while preserving
the relationships (and sanity) of all involved. I stumbled around
in the dark for years before I figured this out. Here is what 1
came up with:

First, run a thought experiment. If there were no rules of pro-
fessional conduct or professionalism guidelines, what would you
do? If the answer is that you would err on the side of caution—
that is, you would not do what you are being asked to do—then
that is the end of the analysis. Nobody says that you have to do
anything that makes you uncomfortable just because it is allowed
by the Rules of Professional Conduct.?? Those rules set minimum
requirements—the ethical floor, not the ceiling. If a course of ac-
tion that is technically permissible would keep you up at night
anyway, do not do it.

Second, do your research. Check the Rules of Professional Con-
duct?! and the Legal Ethics Opinions.?? Run a Google search or
two. Figure out the doctrinally correct answer.

Third, if it is possible to do so consistent with your duty of con-
fidentiality, run the scenario by a trusted mentor. Consider not
only the strict ethical implications of the proposed course of ac-
tion, but also its potential reputational effects, both for you and
for your firm.

20. See, e.g., Preamble: A Lawyer’s Responsibilities, RULES OF PROF'L. CONDUCT, VA.
STATE BAR, http://www.vsb.org/pro-guidelines/index.php/rules/preamble/ (last visited Nov.
2, 2017) (explaining that while “[m]any of a lawyer’s professional responsibilities are pre-
scribed in the Rules of Professional Conduct, . . . a lawyer is also guided by personal con-
science and the approbation of professional peers”).

21. RULES OF PROF'L CONDUCT, VA. STATE BAR, http://www.vsb.org/pro-guidelines/in
dex.php/ (follow “Rules of Professional Conduct” hyperlink; then follow hyperlink to ap-
propriate rule) (last visited Nov. 2, 2017).

22. Legal Ethics Opinions Online, VA. STATE BAR, https://www.vsb.org/site/regulat
ion/leos (last visited Nov. 2, 2017).
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Fourth, if you are still inclined to go forward, contact the Vir-
ginia State Bar’s ethics hotline. They accept inquiries by phone or
email.?? Send them an email outlining your situation and your as-
sessment based on the research that you conducted in step two.
The Ethics Counsel will either confirm your analysis (in writing),
amplify it (suggesting additional possible ways to safeguard your-
self and your client), or point out an error in your reasoning.2* Do
what they say, and save that email. It documents your good-faith
efforts, and it may come in handy if you ever face a bar complaint.

And there, dear reader, you have it: five simple tips that would
have spared me most of the pain that I experienced as a young
lawyer. I hope that they serve you well.

23. Professional Regulation: Ethics Questions and Opinions, VA. STATE BAR, https://
www.vsb.org/site/regulation/ethics (last visited Nov. 2, 2017).
24. See id.



