VIRGINIA EXECUTIONER TO WEAR A CLOAK:
DIVERSION FROM THE REAL CONTROVERSY

Paul G. Gill *

Recent amendments to Virginia law made confidential and ex-
empt from the Freedom of Information Act identifying infor-
mation for those who contract with the Commonwealth to com-
pound drugs necessary to carry out an execution by lethal
injection.'

The amendments were not without controversy.” But debating
whether to identify or cloak those who help an execution take
place deflects attention from the real legislative question about
capital punishment: Does it have benefits which outweigh its
costs, financial and otherwise? This article briefly explores that
question, suggesting that if execution is examined by evidence-
based standards we otherwise commonly apply to sentencing, the
answer is clear.

I. PENOLOGY WARRANTS AN EVIDENCE-BASED RATIONALE
FOR SENTENCING
“Certainty is missing the point entirely,” opined one author
about religious faith.” Americans enjoy tremendous freedom to se-
lect and practice our faith as we see fit." Apologetics aside, we do
not generally require a person’s faith to be rational.
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But penology is not religion. Striving for certainty, at least,
makes sense. Sentencing practices should be informed by evi-
dence that they advance legitimate goals of penology. State legis-
latures seem to agree, based on their laws mandating evidence-
based practices in one or more aspects of criminal justice.

II. EXISTING STATE AND FEDERAL PRACTICES FOR NON-CAPITAL
CASES REFLECT THIS PRINCIPLE

Alabama requires the use of evidence-based practices in the
supervision, treatment, and providing of services to criminal of-
fenders.” Arkansas defines evidence-based practices as “policies,
procedures, programs, and practices proven by scientific research
to reliably produce reductions in recidivism.” The Alaska Crimi-
nal Justice Commission has the immodest task to evaluate
whether sentencing laws provide for public protection, community
condemnation of the offender, rights of crime victims and ac-
cused, restitution, and the principle of reformation.” It must also
consider the efficacy of evidence-based restorative justice initia-
tives on convicted persons, their victims, and the community.®

Evidence-based practice mandates exist in many other states.’
This is consistent with the 2007 resolution of the Conference of
Chief Justices and the Conference of State Court Administrators
for states to adopt sentencing and corrections policies and prac-
tices “based on the best research evidence of practices shown to be
effective in reducing recidivism,” including the use of actuarial
tools to identify particular factors related to recidivism."
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ALASKA STAT. § 44.19.645(a) (2015).
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315-16, 333-52.
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Federally, the United States Sentencing Commission’s guide-
lines are supposed to “reflect, to the extent practicable, advance-
ment in knowledge of human behavior as it relates to the crimi-
nal justice process.””’ The Commission is also to develop “means
of measuring the degree to which the sentencing, penal, and cor-
rectional practices are effective in meeting the purposes of sen-
tencing.”"

III. DECADES OF RESEARCH FAIL TO DEMONSTRATE THAT CAPITAL
PUNISHMENT DETERS CAPITAL CRIME

Even if one perceived evidence-based practices as more rele-
vant for less serious cases than capital ones, the question re-
mains: What evidence, actuarial or otherwise, supports the use of
capital punishment on grounds that it deters violent crime?" The
most definitive recent response comes from a 2012 report which
summarized more than thirty years of research as follows:

The committee concludes that research to date on the effect of capi-
tal punishment on homicide is not informative about whether capital

punishment decreases, increases, or has no effect on homicide
rates.

Put another way, executions have not consistently demonstrated
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marginal effect on homicide rates that is not achieved by life or
long-term imprisonment."”

Accepting this proposition, it is hardly radical to suggest capi-
tal punishment “offers no practical benefits to weigh against its
social costs.”® Those costs include the execution or long-term im-
prisonment on death row of innocent people;" the direct financial
(and other) costs of drawn out death penalty litigation;" and the
indirect costs of a capital punishment system that continues to
struggle with how to confidently and fairly make and implement
a sentencing decision unlike any other.

IV. LET US AT LEAST DEBATE THE RIGHT QUESTION

At least two of our current slate of eight Supreme Court justic-
es would rather go beyond debating death penalty implementa-
tion, to “ask for full briefing on a more basic question: whether
the death penalty violates the Constitution.”” That is a debate
worth fearlessly having anew, as is the cost-benefit debate in
state and federal legislatures. The resolution of those debates
could make moot whatever controversy exists over “hooded execu-
tioner” bills.
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